In view of the foregoing, I conclude and find that the
petitioner has established the fact that a violation of
section 75.316 occurred, and to this extent the citation
IS AFFIRMED.

LAKE 83-61 - Fact of Violation

In this case, Citation No. 2063916, issued by Inspector Gully,
charges the respondent with a "significant and substantial"
violation of mandatory standard section 75.316, for failure
by the respondent to follow a specific provision of the applicable
mine ventilation plan in that at the cited location detailed
in the citation where a continuous miner was cutting coal, the
amount of measured air was only 1900 CFM.  The ventilation
tubing provided at this location was 390 feet from the fan.
The applicable plan provision requires a minimum air quantity
of 5000 CFM where the ventilation tubing is in excess of 370
feet.

Mandatory safety standard section 75.316, requires a
mine operator to adopt a suitable mine ventilation and dust
control plan for its mine.  Once approved by MSHA, that plan
becomes the applicable plan required to be followed in the mine
until such time as it is revised, revoked, or otherwise changed.
It is clear that a violation of the plan is a violation of
the requirements of section 75.316.

The respondent has stipulated to the conditions cited
by the inspector, including the fact that the continuous
mining machine was cutting coal, that the tubing length was
390 feetr and that the air measurement made by the inspector
in support of the citation was in fact 1900 CFM.  Respondent
also stipulated as to the applicable ventilation plan requirements,
and in its posthearing brief "does not deny that the condition _
existed in the cited section of the mine at the time the citation
was issued" (pg. 2, brief).  Respondent does not deny that
the violation occurred (pg. 8, brief), and only challenges
the inspector's "significant and substantial11 (S&S) finding.

In view of the foregoing, I conclude and find that the
petitioner has established the fact that a violation of section
75.316 occurred, and to this extent the citation IS AFFIRMED.

Significant and substantial issue

During the course of the hearings in these proceedings,
I raised the issue as to the reviewability of "special findings,"
such as an alleged "significant and substantial" violation,

459n of the mine" (pgs. 2-3, brief).  Respondent also admits
